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"the suppression of the regime of secret treaties." M. Barthelemy 
reviews the European practice and calls attention to the fact that Europe 
is covered by a network of. secret treaties, conventions and understand- 
ings, that is, agreements which have never been submitted to the legis- 
lature or made public. He does not, however, share the view that such 
treaties are necessarily dangerous or in contradiction with the principles 
of democracy rightly understood. France, as he points out, owes her 
alliance with Russia and her understandings with England and Spain 
to secret agreements. Nevertheless, while he admits that secret 
treaties may be desirable and even necessary, the power of the govern- 
ment to bind the nation by such agreements should be subjected to 
certain restrictions. 

His final conclusion regarding the whole matter is that it "is not 
necessary in the interest of democracy, to democratize diplomacy, as 
some imprudent demagogues demand; it is the government, the ex- 
ecutive power which is and which must remain the first organ, the 
first representative of democracy in its external policy." 

James W. Garner. 

University of Illinois. 

The Law and the State. By Leon Dtjgtjit. Translated by 
Frederick J. de Sloovere. Harvard Law Review, November, 
1917. (Cambridge, Mass.: Harvard University Press. 1917. 
Pp. 185.) 

During the last few years the doctrines of Nietzsche and Treitschke 
have been frequently explored in order to exhibit their association with 
the motives and methods of Germany, as made manifest by the present 
war. Relatively little attention has been given to another set of 
doctrines whose significance, in this connection, is probably greater 
than that of the cynical teachings of Nietzsche and Treitschke. Ger- 
man juridical theories of the nineteenth century are more significant 
than the latter theories, because they have a longer and broader his- 
tory and because they are more subtle, in that they do not so patently 
justify despotism and force as the primarily essential elements of 
effective government. 

It is the purpose of the volume in hand to examine German and 
French doctrines (since the late eighteenth century) concerning the 
nature of the state, from the standpoint of the problem of legal limi- 
tation upon political authority. Is the state bound by obligations of a 
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legal kind? "Does there exist a jural principle (regie de droit) superior 
to the State, which forbids it from doing certain things and commands 
it to do certain others? ... If the State is not subject to such 
principle, there is no longer any limit to the material power of the 
State. . . . The State is Macht, and nothing more." The author 
defines as metaphysical those conceptions which regard the state as 
possessed of a personality distinct from the personalities of the indi- 
viduals who form the social group, and as having a will by its nature 
superior to individual wills; and he classifies as realistic those concep- 
tions which deny that the state is a person, and hold that there is no 
will of the state but only individual wills of those governing. Duguit 
believes that only the latter conceptions can establish a sound basis for 
juridical limitation of state power. " The wills of those in power, being 
purely and simply individual wills, can, like all other wills, be subor- 
dinated to an imperative principle of right and law superior to them- 
selves." 

The doctrines of the earlier part of the period under review are criti- 
cized generally along familiar lines. Thus the author shows, first, the 
fundamental inconsistency in the eighteenth-century metaphysical 
individualistic doctrine, the mutual incompatibility of its two main 
principles — that of the sovereign personality of the state as the embodi- 
ment of the general will, and that of the autonomy of the individual, 
possessing natural rights upon which the state cannot infringe. Sec- 
ondly, he exposes the sophistry of the attempts of Kant and Hegel to 
reconcile legislative omnipotence with individual liberty by the argu- 
ment that since the legislative will of the state is the will of the gen- 
erality of the individuals the latter in submitting to the state are sub- 
mitting to their own wills. Thirdly, he points out the frankly despotic 
implications of Hegel's political doctrine of the morally and legally 
omnipotent state all the powers of which are synthesized in a monarch 
personally absolute and unassailable. Finally, he indicates the futility 
of the vague efforts of French metaphysicists since the Revolution, 
represented by Constant in the early nineteenth century and Esmein 
in the recent period. Both sought juridical limits to the sovereign 
power of the state; the former found the sanction for the limits, nor- 
mally in public sentiment and the system of balance of powers in gov- 
ernment, and ultimately in the right of passive resistance; Esmein 
found the only sanction to be public opinion. 

Among later German jurists, only a few, of whom Gerber and Gierke 
are the most important, have attempted to establish legal limitations 
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for state authority; and the modern German realists, of whom the 
Bavarian Seydel is the most representative, ascribe legal unassailability 
to those who actually govern. Taking Jhering and Jellinek as the lead- 
ing representatives of the later German metaphysicists, Duguit reveals 
the speciousness of their efforts to harmonize the absolutist notions 
proceeding from Kant and Hegel (that the state is a great moral per- 
sonality which alone can realize the moral idea, and that it conse- 
quently may impose its will without reserve) with the notion of the state 
under law — the Rechtsstaat. Jhering found this accommodation in his 
theory of egoism and auto-limitation. The motive which impels the 
state to submit itself to law is the same as that which leads man to 
control himself, namely, personal interest. As far as it conserves its 
interest to do so, the state submits itself to a law which it itself creates. 
Likewise with Jellinek, though law is exclusively the creation of the 
state, and though the state can modify or abrogate law at will, yet so 
long as law exists the state is subject to it. Since the state limits its 
action by its own will, its subordination to law leaves intact its un- 
restricted power. 

The object of French realistic theories is to explain the binding force 
of law, to construct a basis upon which to establish limitation upon the 
power of those who govern, and discover the sanction for such limita- 
tion. These French theories agree in the following points: (1) the state 
does not exist as a sovereign person distinct from the individuals con- 
stituting society; (2) political power is a fact, and is vested in those actu- 
ally governing at any given time; (3) obedience is due to the latter, not 
because they are in authority, but only when, and to the extent that, 
they govern legitimately — in conformity to the jural principle; (4) 
thus is established the legitimacy of resistance, passive, defensive, and 
aggressive. These theories diverge where they attempt to discover 
the nature of the jural principle limiting political authority. Sketching 
briefly the attempted solutions of Boyer-Collard, Guizot and Benoist, 
the author, though agreeing heartily with the motive and general char- 
acter of their theories, finds that they fail to characterize with precision 
that principle. He proposes again, as affording an adequate solution 
for the problem, his doctrine of social solidarity, a doctrine which he 
had set forth fully in his earlier works. He resolves the contradiction 
between state sovereignty and individual autonomy by eliminating 
both notions. There are no sovereign rights or individual rights to 
maintain or harmonize. The fundamental fact which is the basis of 
political life is that of social interdependence. Upon this fact is based 
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the jural principle which limits all, governing and governed, and cre- 
ates political duties only, and not political rights. 

Duguit's doctrines have been singularly misconceived in this country. 
They lack the tight simplicity that attaches to the traditional dogma of 
a legally unlimited and legally irresistible sovereignty, research con- 
cerning which is not to question the fact or the political indispensable- 
ness of its existence, but only to discover its precise location, its distin- 
guishing secondary attributes, and its moral limitations. Duguit's 
theory, abandoning the notion of sovereignty, has thus been regarded 
as loose, and as anarchistic in logical tendency. No elaboration or 
defense of his positive views is attempted in the present work. One 
of the chief values of the volume is that, by revealing the inconsistencies 
and inadequacies of the doctrines which it analyzes, it will likely induce 
readers to study, or study again, the author's full exposition of his 
theories in his other works. Inspiration and aid for such study are 
afforded by a brief "Note on Duguit" appended to the volume. The 
note is by Harold J. Laski, who gives a concise statement of the con- 
tent, setting and influence of Duguit's views. Professor de Sloovere's 
translation of the volume seems adequate and clear. 

F. W. Coker. 

Yale University. 

International Law Codified and its Legal Sanction. By Pasqtjale 
Fiore. Translated from the fifth Italian edition with an in- 
troduction by Edwin M.Bor chard. (New York: Baker, Voor- 
his and Company. 1918. Pp. xix, 750.) 

It is important for an understanding of the present volume to dis- 
tinguish between the forms which the codification of a body of laws 
may take. From the point of view of positive law codification is the 
systematic presentation of rules actually in force, and it is in this sense 
that the term is generally used in referring to the various codes adopted 
by the individual states as the rule of law for their citizens. This 
method is possible only where there are definite sources of law to draw 
upon, such as the decisions of national courts and the statutes of 
national legislatures. In the case of international law the process of 
codification must be something more than a mere systematizing of 
existing rules. That has been successfully accomplished within recent 
years by such standard textbooks as the two volumes by Oppenheim. 
But without minimizing the value of these contributions to the posi- 



